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Gentlemen:

In our Opinion No. £

requested lesave to defer

guestions 19 and 20, but
s/'Tirst 18 questions

\ & s nding
fore that Qourt, an h will -:v‘ an.important bearing on

these questionns.

determine the applicas Lled undey’ the so-called “grand-
father* provieifn ¢ beccmg pressing ve vould endeavor
to you © ke proper course to puraus,
Wo find that the srs of jypeclalired motor carrier certi-
ficates ‘ gross receipts tax levied
.in Artigle 1' of H.P R egislature, but that specisal
commo. ™ 4 for the tax. Hsnoce, the hold-
ers §cls = x permits vho have filed spplication
to gonvert into speaislized motor carrier certifiocates are
insigtent upon ke g thelir &pplications disposed of, Under
the ustances) we jthink they are justified in reqQuesting
that aymisgion fake action on their applications, vwith-
out awail e décision of the Supreme Court in the T, % P.

Accordingly, in response to your further request

of July 7, 1931, we will answer all your first 18

guestions

except No. 10. We refor to our Opinion No. 0-361l1 for e

copy of such questions, without repeating them.
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Referring again to the T. & P. case, we mentiocn anev
that the Supreme Court granted a writ of error, indioating
doubt in the minds of the Supreme Court as to the correct-
nesa of the opinion of the Court of Civil Appeals., If the
Court of Civil Appesls was wrong in striking down the Hunter
permit in the T, & P, case, and i the same war valid, there
oan be no doubt dut that the provision tn H.B. 351 author-
ixing the conversion of speeisal ¢ommodity permits into spe-
cialized motor earrier certificates is valid and applicable
to the permits under discussion, Furthermore, there can be
little doubt dut that the leglslature had in mind the conver-
sion of specisl commodity permits in connection with the grant-
ing of wvhich there had been no hearing on the issue of conven-
ienoe and necessity into specialized motor carrier certificates.
This statement is made in view of the fact that the Commission
pever did hear evidencs on that issue on any a cations for
special commodity permits, but on the contrary granted all
such permits as had been granted without hearing testimony on
that point. In other words, the legislature olearly meant
to grant specialigzed motor carrier certificates to the hold-
ors of speclal)l commodity permits, regardless of the fact
that there had been no hearings on conveniencs and necessity
prior to the lssuance of the permits.

Clearly the statute does not contemplate sn inguiry

ag to vhat commodities were &gtually bdeing transpoerted by a
given carrier on January 1, 19%1, and to make the exteat of
suthority in a replescing tpoelalinad motor carrier gertificate

e on the commodities actually being handled at that time,
rat than leoking to the special commodity permit itself,
would be reading something in the statute which is not there.
While the right to a replacing specialized motor carrier coerti-
fieate depends upon the lgeeial commodity permit held by the
cperator on January 1, 19%1, rather than upon the servioces
agtually being rendered at that time, and on that agsount the
replacing certificate differs from owr idea of what is gen-
erally underatood is a "grandfather" certificate, neverthe-
less for want of & better short desoriptive term ve shall re-
fer to them by that name.

Ve believe the above sonstituter a sufficlent ans-
wer to your questions 1, 2, 2A, 3, 5, 6, 7 and 11.

i
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Answering your questions Nos. 9, 12, 13 and 14,
it is our opinion, at least during the present status of
the T. & P, case, suprs, that the Rsilroad Cosmission should
agmume the validity of the grandfather provision, and that
dpon proper application the Railroad Qommission should Sssue
specialized motor carrier certificates carrying autherity
equal to the authority embodied in the old speoial commodity
permits, both as to commoditiss carried and areas to be
served, and without refersnce to vhether such carriers vere
sotually exercising all the rights of their permits on Jan-
uary 1, 1941, or not, subject to what we shall presently
say on the question of abandonment.

We shall now oconsider your eighth question. In
Seotion 12(b) of Article 911b, it is provided that the Com-
mission may, upon notice and ﬂparins. reveke, su or
modify any cortificate or permit, where it shall found
that the “gertificate or permit holder has discontinued
operation," etc. Where the circumstances indicate that a
pernit has been adandoned, we suggest that the most arderly
procedure would be for the Commiesion to progeed under Bec-
tion 12(b) and ${f there has been an adbandonment, then to
enter an order of cancellation or revoecation, before hear-
ing any grandfather applicetion pertaining to such permit,
If there has been an abandomment of operstions and the Com-
mission revokes the permit, in ouwr opinion it could then
di:uiln or deny the application for a grandfather ecertifi-
cate, .

We oan hardly undertake to answer yowr teath ques-
tion until the Supreme Court takes aetion in the T. & P. case,

What ve have already said leads to & negative ans-
wor to your fifteenth question, As we understand you, the
permits do not stand suspended, the permit holder simply be-
ing authorisged to suspend operations under the permit for a
limited time. It is our opinion that during such & periocd
of authorized suspension of servige the permit itself is in
force and effect. y

We nov address ourselves to the various subdivisions
of your sixteenth question, (a)} Not unless ordered by the
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Comuission. (b) No. (el ¥ot negessarily, dopcndmg
the Coumission's order. (d) The Commission could so allw.

Repl to your seventeenth question, it is our .

- opinion that if the au 11:. embodied in the permit ‘hubcon
amended since Jsnuary 1, 1941, the replacing ¢srtificete slould
carry the authority given in the amended permit vhethér the

smenduwent ingreased or decreaszed the authority theretofore son-

ferred. (last clause in Section Sa(d)).

Ve vill nov sddress curselves to your questiom lu.
18. Heretofore, it has been permisnible for a perason to hold
and cperats doth a spesial commodity permit and a contract
garrier permit. It has not been lawful to hold a special som~
modity permit or contraat carrier permit and at the same time
s common ocarrier certificate. Art. 911b, 8ec. 6-bb, V.A.0.8,
The present Act oxpressly forbids the issuance of & special-
ised ocarrier certifiocate to ans holding a common carrier certi-
fioats. This Act does mot itself prchibit the issuance of a
specialized carrier certificate to one holding s contriot
earrier pormit. Considering the fast that the speclislized
earrier will be eondmtmg an operstion quite similar to that
heretofore performed by sg:cul commodity cerrier, who
was not prohibited from also having & eontract carrier pexr-
mit, we are led to believe that it was not intended bLy the
hTth legislature for 8ec. 6-bbh, of Art. 91ib, to have the ef-
fect of forbidding a specialized carrier from alsc holding a
contrect earrier permit. Ve are confirmed in this thought
by the grandfather provision in R.B. 351 directing the is-
suance of speaislised carrier ocertificates to apecial commo-
dity carriers, not exeepting those vhe also have gontrast car-
rler permits, Your eighteenth question ve therefore answer
in the affirmative,

Yours very truly
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